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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA |
. IN AND FOR THE COUNTY OF LOS ANGELES

PEOPLE OF THE STATE OF CALIFORNIA, . :
‘ Case No.: BC376095
Plaintiff, '
v.

PERMANENT INJUNCTION

AND FINAL JUDGMENT;
HOME DEPOT U.S.A., Inc., a Delaware ORDER [RIFCBOERR- (/)
Corporation,

(Version Revised 9/07)
Defendant. | -

It appearing to the Court that the Court has jurisdiction over the subject matter and the
Parties; that Plainti‘ff, PEOPLE OF THE STATE OF CALIFORNIA (hereinafter “the People™)
by and through the EDMUND G. BROWN JR,, Attorney General of the State of California,
BRETT J. MORRIS, Deputy Attorney General, and ROCKARD J. DELGADILLO, City
Attomey of the City of Los Angeles, Patty Bilgin, Supervising City Attorney, STEVE COOLEY,
District Attorney of Los Angeles County, STANLEY P. WILLIAMS, Assistaﬁt Head Deputy
District Attorney, DANIEL J. WRIGHT, Deputy District Attorney, DEAN D. FLIPPO, District
Attorney of Monterey County, MATT B.OG.OSHIAN, Deputy District Attorney, ROD
PACHECO, District Attomeyiof Riverside County, STEPHANIE B. WEISSMAN, Deputy
District Attorney, JAMES P. WILLETT, District Attorney of San Joaquin County, DAVID J.

IREY, Deputy District Attorney, and DOLORES A. CARR, District Attorney of Santa Clara
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County, JOHN FIORETTA, Deputy District Attorney, and Defendant, HOME DEPOT US.A,
INC., a Delaware Corporation (hereinafter “Home Depot”), by and through its attorneys
O’MELVENY & MYERS, JAMES R. ASPERGER, have executed a STIPULATION FOR
ENTRY OF FINAL JUDGMENT, attached hereto as Exhibit A, and have executed an
Amendment to the Stipulation for Entry of Final Judgment, attached hereto as Exhibit A-1,
which recite, among other things the consent of the Pérties to the filing and entry of this
PERMANENT INJUNCTION AND FINAL JUDGMENT by the Court; and that there is good
cause for the entry of the Permanent Injunction and Final Judgment. |
IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
1. JURISDICTION

The Superior Court of California, County of Los Angeles, has subject matter jurisdiction
over the matters alleged in this action and persoﬁal jurjsdiction over the Parties to this Permanent
Injunction and Final Judgment (the “Final Judgment”).

2. STATUTORY PAYMENTS AND MONETARY LIABILITY

2.1  Payment: Home Depot shall pay a total of Nine Million, Nine Hundred
Thousand Dollars ($9,900,000.00), which shall be allocated as follows: |
a. Civil Penalties: Seven Million, Two Hundred and Fifty Thousand
Dollars ($7,250,000.00), to be disbursed as set forth in Exhibit B, attached hereto.
b. Costs: One Million, Three Hundred Thousand Dollars
($1,300,000.00), as partial recovery of costs incurred by the People in connection with the
investigation of this matter, to be disbursed as set forth in Exhibit C, attached hereto.

C. Supplemental Environmental Projects: One Million, Three

Hundred and Fifty Thousand Dollars ($1,350,000.00), to be applied to the projects set forth in

Exhibit D, attached hereto.
2.2  Additional Environmental Training Programs: Plaintiff acknowledged
and confirmed that prior to the entry of this Final Judgment, Home Depot provided the funds to

be contributed to the environmental training programs described more fully in Exhibit E,

attached hereto.
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2.3  Additional Obligations to Implement Environmental Commitments:
Home Depot shall adopt and implement the Additional Environmental Commitments described
more fully in Exhibit F, éttached hereto.

24  Procedure for Payment: Home Depot shall satisfy its payment
obligations to the People under Paragraphs 2.1 and 2.2 as follows: |

a. The disbursement of all of the payments to be made by Home

Depot to the People pursuant to Paragraphs 2.1 and 2.2 of this Final Judgment shall be the
responsibility of a Payment Administrator who has been designated by the People. The Payment
Administrator is David J. Irey, Deputy District Attorney for the San Joaquin County District
Attorney’s Office. .

'b. The payments required of Home Depot pursuant to Paragraphs 2.1
and 2.2 shall be made by certified or cashier’s checks or wire transfer to the Payment -
Administrator. All payments made by check shall be delivered to the following address:

San Joaquin County District Attorney’s Office
Attention: David J. Irey -
222 E. Weber Avenue, Room 202
Stockton, CA 95202
In the alternative, payments may be made by wire transfer and such transfers
shall be electronically transmitted to an account and routing number as directed in writing by the
People to Home Depot following the entry of this Final Judgment. |
| c. Home Depot shall deliver to the Payment Administrator the
aforementioned payments set forth in Paragraph 2.1within twenty (20) days of the Court’s entry of
this Final Judgment. In the alternative, payment may be made by wire transfer and such transfers
shall be electronically transmitted to an account and routing number as directed in writing-by the
People to Home Depot within twenty (20) days following the entry of this Final Judgment. The
Payment Admim'stfator shall be responsible for disbursing the settlement funds to the entities
identified in Exhibits B, C, D, and E in accordance with the terms of this Final Judgment and
applicable Exhibits.
/11
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d. A photocopy of all of the payments made by Home Dep‘ot pursuant
to Paragraphs 2.1 and 2.2 (or electronic confirmation of the wire transfer) shall be sent, at the same
time that they are delivered or transferred for.payment, to each of the People’s representatives
identified in Paragraph 5.

3. PERMANENT INJUNCTION

Subject to Paragraph 11.2 and pursuant to provisions of Health and Safety Code sections
25181 and25516.2, Business and Professions Céde section 17203, and the Court’s equitable powers,
Home Depot shall undertake the fbllowing actions related to: (a) Covered Facilities that have not
been permanently closed as of the date of entry of this Final Judgment by the Court; and, (b) any
newly constructed facilities that Home Depot shall open after entry of this Final Judgment. This -
Permanent Injuhction shall not apply to: (a) any facility that Home Depot may acquire after entry of
this Final Judgment; or, (b) any facility once it has been closed and no hazardous material or
hazardous waste remains at the premises. Any violation of the Permanent Injunction required by this
Final Judgment shall be considered separate and in addition to any violation of the stéﬁutory or
regulatory requirements.

3.1  Licensed Hazardous Waste Haulers: Home Depot shall only engage in the
transportation of hazardous waste, or transfer custody of hazardous waste for transport tohazafdous
waste transporters, in compliance with Section 25163 of the California Health and Safety Code.

3.2 Certification of Hazardous Waste Program: Within 30 days of entry of
this Final Judgment by the Court, and annually thereafter for the duraﬁon of the Permanent
Injunction, Home Depot shall submit a certification to the People that an HHM III Prog:alim, or an
equivalent program to that produced by Settling Defendant on September 18, 2007, to each of the
undersigned offices acting on behalf of the People, has been adopted and administered for the
duration of the year at each of the Covered Facilities that contain or generate hazardous materials
br hazardous waste in the State of California. In addition, Home Depot shall provide an annual
certification to the People beginning bn the same date as the other certifications required hereunder
in 2008, and continuing through the duration of the Permanent Injunction, that Home Depot has

reviewed the HHM III or equivalent program and has updated that program to address intervening
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|| changes in appliéabfe California laws relating to hazardous waste. As used in this paragraph,

“equivalent program” shall mean a program that achieves equivalent compliance with the HWCL
in all material respects. For the duration of the Permanent Injunction, at the close of each quarter
of each year Home Depot shall provide in accordance with the notice provisions of Paragraph 5 a
copy of the most current version of the programs administered pursuant to this paragraph. The
copies provided shall be electronically red-lined to speciﬁéally identify any additions or deletions -
made to each program as compared to the last version of that program provided to the People.

3.3  Certification of Document Retention: Within 30 days of entry of this Final .
Judgment by the Court, and annually thereafter for the duration of the Permanent Injunction, Home
Depot shall submit a certification that, to the best of Home Depot’s knowledge and belief, (jalifornia
governmental notices of violations and inspection reports (collecﬁvely “Inspections”) relating to the
violations alleged .in the Complaint that are received by a Covered Facility or the Store Support
Center of Home Depot, and any associated responsive correspondence (“Responses”), have been
retained by Home Depot. True and correct copies of such Inspections and Responses, and all
attachments thereto, shall be provided on a quarterly basis to.the San Joaquin County District
Attorney’s Office and to the California Attorney General’s Office. |

3.4  Hazardous Waste Training: Home Depot shall maintain and administer a
program to provide training to such employees in California as are required to be trained in
hazardou_s waste management procedures pu'rsuanf to California Health and Safety Code section
25123.3(h) and any other regulations applicable to the Covered Facilities, and shall maintain
documentation of such training as provided under that pragram for the duration of this Permanent
Injunction. Home Depot contends that as of the date of the entry of this Final Judgment, the Covered
Facilities qualify as small quantity generators or conditionally exempt generators and that at the time
of the entry of this Final Judgment training for large quantity generators is not required for the
Covered Facilities. |

3.5  Hazardous Materials Training: Home Depot shall maintain and administer
a program to provide training to such employees in California as are required to be trained in

hazardous materials handlin'g procedures pursuant to California Health and Safety Code section

5

Permanent Injunction and Final Judgment




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

¢ (

25504 and all other training requirements pursuant to Chapter 6.95 and its implementing regulations
applicable at the Covered Facilities, and shall maintain documentation of such training as provided
under that program for the duration of this Permanent Injunction.

3.6  Hazardous Waste Transport Containers: Home Depot shall maintain and
administer a corporate policy that requires hazardous waste transporters that transport hézardous
waste from Covered Facilities for off-site disposal to use Department of Transportation-approved
containers, in accordance with Title 22 of the California Code of Regulations, section 66262.30.

3.7  Fire Codé Program:

a. Except as provided in subdivision (c) of this Paragraph, prior to the .'
execution of the Stipulation to the Entry of Final Judgment, Home Depot shall have provided to the
People a proposed Fire Code Program that has been developed to comply with appliéab_le Local,
State, and Uniform fire codes (hereinafter “the fire codes”). Home Depot shall adopt and begin to
administer this Fire Code Program at all Covered Facilities that are “Home Depot” branded retail
stores prior to the entry of this Final Judgment by the Court. At all Covered Facilities that are not
“Home Depot” branded retail stores, Home Depot shall have delivered to each facility a
communication that requires each facility to comply with the fire codes prior to the entry of this Final
Judgment. Home Depot shall develop an enhanced version of the existing fire code procedures (an
“interim Fire Code Program”) and adopt and begin to administer the interim Fire Code Pfégram at
all Covered Facilities that are not “Home Depot” branded retail stores prior to entry of the Final
Judgment by the Court. Home Depot then shall promptly review and evaluate compliance with the
fire codes at all Covered Facilities that are not “Home Depot” branded retail stores to identify
whether any modifications to the interim Fire Code Program may be necessary. Home Depot shall
adopt and begin to administer the revised Fire Code Program at all Covered Facilities that are not
“Home Dépqt” branded retail stores by January 15, 2008. As used in this paragraph, “equivalent
program” shall mean a program that achieves equivalent compliance with the fire codes in all
material respects.

b. Home Depot shall initiate the process of applying for any variances

or opinions from the State Fire Marshal relating to the issues described in Exhibit H, attached hereto,
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within 60 days after entry of this Final Judgment and thereafter promptly exhaust all administrative
and/or legal remedies relating to such variances.

c. The People shall not pursue any violations of this -P_ennanent
I'njuriéti'on against Home Depot based on any alleged violation or penalty relating to the issues # 3,
7, and 8 identified in Exhibit H, attached hereto, through and until October 15, 2007, and issues #
1, 2, 4, 5, and 6 identified in Exhibit H through and until November 30, 2007. However, this
exclusion shall not apply to any release or incident involving an imrh,inent risk of death, serious
bodily injury, explosion, or fire. Home Depot may provide notice of this Final Judgment to any
Certified Unified Program Agency (“CUPA”) and local fire department in California at the time of
execution of the_Stipulation to the Entry of Final Judgment by the Parties, and may request that any
agency provide coxﬁments or objections. If alocal fire department pursues any enforcement action
relating to violations of the fire codes alleged to have occurred prior to October 15, 2007 and
November 30, 2007, as applicable, Home Depot may notify the relevant agency of this Stipulation

to the Entry of Final Judgment.
d. ByJ aﬁuary 15, 2008, Home Depot shall submit a certification to the

People that Home Depot has adopted and is administering a Fire Code Program in the State of
California at all Covered Facilities that are subject to the.ﬁre codes. For the durati§n of this
Permanent Injunction, Home Depot also shall annually submit a certification to the Pé,ople that
Home Depot administered for the duration of the previous year the Fire Code Program in the State
of California at all Covered Facilities that are subject to the fire codes. As used in this paragraph,
“Fire Code Program” shall mean a program that achieves equivalent compliance with the ﬁre codes
in all material respects, For the duration of the Permanent Injunction, at the close of eaéh quarter
of each year Home Depof shall provide in accordance with the notice provisions of Paragraph 5 a
copy of the most current version of the programs administered pursuant to this paragréph. The
copies provided she_ﬂl be electronically red-lined to specifically identify any additions or deletions
made to each program as compared to the last version of that program provided to the People.
111
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4. MATTERS COVERED BY THIS FINAL JUDGMENT
4.1  This Final Judgment is a final and binding resolution and settlement of all
Claims that have been alleged, or Claims that could have been asserted within the scope of the
allegations set forth, in the Complaint in this matter up until execution of the Stipulation for Entry
of Final Judgment by the Parties, according to statute, regulation, or ordinance by or through the
People of the State of California (“Covered Matters™), against Home Depot and its subsidiaries,
affiliates and corpofate parents, and each of their affiliates and parents, Covered Facilities,

successors, heirs, as_signs; and their respective officers, directors, partners, employees, agents,

representatives, property owners, and facility operators (“Entities Covered by Settlement”). The

People further covenant not to-sue the Entities Covered by Settlement for any Covered Matter.
Except as expressly provided herein, each Party shall bear its own attorneys’ fees and costs.

In the event that litigation is filed by an entity which is not a party to this
action against one of the Entities Covered by Settlement based upon Claims allegéd in the
Complaint, or which could have been asserted based on the Claims alleged in the Comialai‘nt, Home
Depot shall notify the People within thirty (30) days of service of such litigation on Homé Depot.
If the People determine that the subsequent litigation is barred by the principles in this paragraph,

the People will not oppose Home Depot in arguing that the subsequent litigation is barred by the

principle of res Judicata. No language in this paragraph nor any language in paragraph 3 will

preclude Home Depot from assérting in any subsequent litigation any and all legal and equitable
defenses regarding compliance with any provision in this Final Judgment or the laws or regulations
cited in this Final Judgment or cifed in the Complaint, including, but not limited to, rés judibaté.

4.2 . Theprovisions of Paragraph 4.1 are effective as of the date of the enfry of this
Final Judgment but the continuing effect of such provisions is expressly conditioned on Home
Depot’s full payment of the civil penalty, costs and other commitment of payments specified in
Paragraphs 2.1, 2.2, and 2.3 of this Final Judgment.

4.3  Paragraphs 4.1 and 4.2 have no effect on the ability of the People to enforce
the terms of this Final Judgment, or to pursue or file a separate or additional action for any

subsequent violation of statutory or regulatory requirements. This Court retains exclusive
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jurisdiction to address any future claims for injunctive relief, penalty assessment or other relief for
the Covered Facilities against Home Depot arising from or related to any alleged or actual violations
of this Final Judgment. |

4.4 Ahy violations of law, statute, regulation or ordinance, if any, by Home Depot
which are not based on Claims alleged in the Complaint, or are not addressed as a Covered Matter
in this Final Judgment, or which occur or exist after this Final Judgment is entered, are not resolved,
settled or covered by this Final Judgment.

4.5  HomeDepotshall not sue or pursue any civil or ad'ministrative claims against
the People or ageﬁcies of the State of California, or any counties of the State of California, or any
Fire department or agency, or any Certified Unified Pfogram Agency, Participating Agency or
Unified Pfograni Agency as those terms are defined pursuant to California Health and Safety Code,
section25281, subdivisions (d)(1), (2) and (3) (pollectively “Agencies”), or their officers, employees,
representatives, agénts or attorneys, arising out of or related to any matter expressly addressed by this
Final Judgment; provided, however, that if any Agencies initiate claims against Home Deppf, Home
Depot reserves any and all rights to pursue any and all rights, claims, derﬁands and defenses against
such Agencies.

4.6  Notwithstanding any other provision of this Final Judgment, any claims or
causes of action arising out of past or future releases, spills, leaks, discharges or disposal of

hazardous wastes or hazardous substances caused or contributed to by Home Depot that may have

-occurred or may occur at a location that is not a Covered Facility for:

a. performance of cleanup, corrective action or response action;
b. criminal penalties, civil penalties, damages, injunctive relief; or,
C. recovery of response costs,

are not resolved by this Final Judgment, and such claims or causes of action, if any, are reserved by
the People of the State of California; provided, however, that this exclusion does not apply to any
matter asserted against the Home Depot arising out of or relating to the handl_ing, disposal and/or
transportation of hazardous materials and/or waste by EI, Slate, the 3E Company, Estes Trucking
Company (“Estes”), Exel, and any subsidiary; affiliate, or agent of these foregoing entities. The
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Parties have stipulated that nothing in this Paragraph 4.6 is intended to restrict or limit the scope of
the release for Covered Facilities as set foﬁh in Paragraph 4.1.

4.7  Except as provided by this Final Judgment, the Parties reserve the right to
pursue any claims not related to Covered Matters and any defense to such claims (“Reserved
Claims”). | |

4.8 Inany subsequent action that may be brought by the People to enforce any
Reserved Claims or claims otherwise excluded from this Final Judgment, Home Depot will not
assert, plead or raise égainst the People in any fashion any defense or avoidance claiming that such
failure to'bring such claims as part of this action constitutes claim-splitting, laches or any other lack
of timeliness. This Paragraph'-does not affect any statute of limitétions, if any, which may be
applicable to any Reserved Claims or claimé otherwise excluded from this Final Judgment.

49  Anyevent that is beyond the control of Home Depot and that preveﬁts Home
Depot from timely performing any obligation under Paragraph 3 of this Final Judgment, despite
Home Depot's best efforts to fulfill the obligation, is a “force majeure” event. The requireﬁent that
Home Depot exercise “best efforts to fulfill the obligation’; includes the requirement that Home
Depot use Home Depot's best efforts to anticipate any potential force majeure event and use best
efforts to address the effects of any potential force majeure event (1) as it is occurring, and‘(2)
following the force majeure event, such that the delay is minimized to the greatest extent .‘_possib_le.
“Force majeure” does not include Home Depot's financial inability to fund or complete the
obligation. |

S. NOTICE

All submissions and notices required by this Final Judgment shall be sent to:

Plaintiff

Brett J. Morris, Esq.

Deputy Attorney General
Office of the Attorney General
1515 Clay Street, 20" Floor
P.O. Box 70550

QOakland, CA 94162-0550
Brett. Morris@doj.ca.gov

and to:
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David J. Irey, Esq.

Supervising Deputy District Attorey
San Joaquin County

San Joaquin County Courthouse

222 East Weber Avenue, Room 202
Stockton, CA 95202
david.irey@sjcda.org

Home Depot:

Celia J. Peressini, Esq.

Senior Corporate Counsel

The Home Depot U.S.A., Inc.

Store Support Center '

2455 Paces Ferry Road, Bldg. C-20
- Atlanta, GA 30339

Celia_Peressini@homedepot.com

and to: Debra S. Belaga, Esq.

O’Melveny & Myers LLP
275 Battery Street
San Francisco, CA 94111

dbelaga@omm.com

Any Party may change the contact person or the address for purpose of notices to that Party
by specifying a new contact person or address in a notice delivered in writing to the person to whom
notice shall be provided under this Paragraph. All notices and other communications required or
permitted under this Final Judgment that are addressed as provided in this Paragraph.are effective
(i) upon delivery if delivered personally or by overnight mail; (ii) five (5) days following deposit in
the United States mail, postage prepaid, if delivered by mail; or, (iii) the day that electronic mail is
sent if sent before 5 p.m. to the electronic mail addresses of the designated recipients fpr notice

concurrent with sending the notice by overnight mail.

6. . NECESSITY FOR WRITTEN APPROVALS

All approvals and decisions of the People regarding any matter requiring approval or decision
of the People under the terms of this Final Judgment shall be communicated in writing to Home
Depot. No informal oral advice, guidance, sugg¢stions, or comments by employees or officials of
the People regarding submissions or notices shall be construed to relieve Home Depot of its
obligations under this Final Judgment. All approvals and decisions of Home Depot regarding any
matter requiring approval or decision of Home Depot which are required to be communicated to the

People under the terms of this Final Judgment shall be communicated in writing to the People.
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7. EFFECT OF JUDGMENT

Except as expressly provided in this Final Judgment, nothing in this Final Judgment is
intended nor shall it be construed to preclude the People or any state agency, department, vboard or
entity, or any county, or any Certified Unified Program Agency, Participating Agency, Unified -
Program Agency or any other local agency from exercising its authority under any law, statute, or
regulation at the Covered Facilities or any other facility addressed or identified in this Final
Judgment. Except as expressly provided in this Final Judgment, Home Depot retains '.all of its
defenses to the exercise of the authority by any of the aforementioned agencies or entities.

8 NO WAIVER OF RIGHT TO ENFORCE

The failure of the People to enforce any provision of this Final Judgment shall neither be
deemed a waiver of such provision nor in any way affect the validity of this Final Judgment. The
failure of the People to enforce any such provision shall not preclude it from later enforcing the same
or any other provision of this F inal J udgment. No oral advice, guidance, suggestions, or cbmments
by employees or officials of any Party regarding matters covered in this Final Judgment shall be
construed to relieve any Party of its obligations required by this F inal Judgment. |

9. REGULATORY CHANGES

Nothing in this Final Judgment shall excuse Home Depot from meeting any more stringent
requirements which may be imposed hereafter by changes in applicable and legally binding
legislation or regulétions.

10. APPLICATION OF FINAL JUDGMENT

This Final Judgment shall apply to and be binding upon Plaintiff, Home Depot, and the
successors or assigns of each of them; provided, however, that Paragraph 3 shall not apply to a
Covered Facility that is sold or otherwise transferred to a person or entity that is not associated with

Home Depot.
11.  CONTINUING JURISDICTION

S

11.1  The Court shall retain continuing jurisdiction to enforce the terms of this Final
Judgment and to address aﬁy other matters arising out of or regarding this Final Judgment. The

People may move this Court to enjoin Home Depot from any violation of any provision of this Final
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Judgment. The Parties shall meet and confer prior to the filing of any motion relating to this Final
Judgment, any dispute regarding Home Depot’s compliance with any requirement of the Permanent
Injunction, or any dispute regarding Home Depot’s adminisltration of the HHM III or Fire Code
Progfams, and thé Parties shall negotiate in good faith in an effort to resolve any dispute without
judicial intervention. If the Parties- are unable to resolve a dispute during meet and conferl
discussions, either Party may move this Court seeking a resolution of that dispute by the Court. - Any

Party may invite any interested third party state or local governmental entity or agency to participate

| in any meet and confer discussion, and with the Court’s consent, to participate in any coﬁrt

proceeding under this paragraph. Home Depot reserves its right to set forth any defenses to alleged
violations, and the People reserves its rights to respond to any alleged defenses, before the Court.
11.2 At any time fifty-eight (58) months after the date of entry of this Final '
Judgment by the Court, any Party may provide notice to the Court (which shall be servéd on all
Parties) that the Permanent Injunction-provisions of Paragraph 6 of this Final Judgment should
expire and have no further force or effect (“Notice of Termination). The Permanent Injunction
provisions of Paragraph 3 will be of no further force or effect sixty (60) days thereafter, ﬁnless_ the
People file a motion contesting the expiration of the Permanent Injunction provisions of Paragraph
3 within forty (40) days of receipt of the Notice of Termination. With the Court’s coﬂsent, this
motion filed by the People shall be set for hearing no later than sixty months (60) months after entry
of this Final Judgment by the Court. In any event that such a motion is filed, none of the contested
injunctive provisions of Paragraph 3 will terminate pending the Court’s ruling on the motion. The
People reserves its rights to contest termination exclusively on the grounds that Home Depot has not
substantially complied in material respects with the injuncti\‘/e provisions of Paragraph 3 or has not
been reasonably diligent in administering a HHM III Program or a Fire Code Program, and to offer
any evidence relevant to such motion. Home Depot reserves its rights ;co respond on any ground
raised in this motion and to offer any evidence relevant to such contesting motion filed by the
People. The provisions of the Permanent Injunction in Paragraph 3 will expire and be of no further
force or effect unless the Court (upon consideration of the Parties’ pleadings and arguments, if any)

determines that the expiration of the provisions would not be in the interest of justice, because the
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Home Depot has not substantially complied in material respects with the injunctive provisions of
Paragraph 3 or has not been reasonably diligent in administering a HHM III Program or a Fire Codé
Program. The termination of any of the Permanent Injunction provisions of Paragraph 3 shall have
no effect on Home Depot’s obligation to comply with requirements imposed by statute, regulation,

ordinance, or law.

12.  ABILITY TO INSPECT AND COPY RECORDS AND DOCUMENTS

On reasonable notice and subject to all ofvthe defenses Home Depot would have to requests
for documents made by subpoena or other formal legal process or discovery employed by the People, -
the following duly authorized representative of the undersi gned offices shall be permitted to inspect
and copy such records and documents in the possession of Home Depot as may be rc;asonably
necessary to determine whether Home Depot is in compliance with the terms of this Final Judgment:
David ‘J . Irey of the San Joaquin County District Attorney’s Office, and Brett J. Morris of the
California Attorn;ay General’s Office. Nothing in this paragraph is intended to require access to or
production of any documents which are pfotected from production by the attorney-client privilege,
attorney work product doctrine, or any other applicable privileges, defenses, exémptions, or
immunities afforded to Home Depot under law. Home Depot shall retain for a minimum of three |
(3) years the following documents, regardless of whether Home Depot or a contractor prepares the
document: manifests, shipping documents, inspections forms, sweep logs, and records of attendance
pertaining to training, as required by the procedures of HHM III. However, the Parties agree that
Home Depot may not be deemed in violation of this Paragraph 12 for failure to maintain such
records unless Home Depot fails to exercise reasonable diligence in administering this record
retention requirement. Except as described in this paragraph and .in Paragraph 3, nothihg in this
paragraph is intended to require Home Depot to keep any records beyond the Home Depot’s normal
records retention requirements, including but not limited to policies regarding backup tapes for
electronic documents.

13. CERTIFICATION

Whenever this Final Judgment requires the certification by the Home Depot, such

certification shall be provided by a Home Depot representative at a mahageﬁal level in charge of

14
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environmental compliance matters, or by an officer of the corporation. Each certification shall read

as follows:

To the best of my knowledge, based on information and belief and after reasonable
investigation, I certify that the information contained in or accompanying this.
submission is true, accurate, and complete. I am aware that there are civil and
criminal penalties for submitting false information.

14. ENFORCEMENT OF JUDGMENT

In the event that a Party brings an action to enforce any of the terms of this Firal J pdgment,
the prevailing Party shall be entitled to its reasonable costs, including attorney’s fees and costs,
including-any costs for expert witnesses or other costs.

15. PAYMENT OF LITIGATION EXPENSES AND FEES

Home Depot shall pay its own attorney’s fees, expert W»itness_fees and costs, and all other
costs of litigation and investigation incuired to date.

16. COOPERATION BY HOME DEPOT

Home Depot shall, at the People’s reasonable request and upon reasonable notice, provide
documents in Home Depot’s possession or control to the People for use as evidence in potential legal
actions against EI, Slate, the 3E Corﬁpany, Estes, Exel, and any subsidiary, affiliate, or agentof thesé
foregoing entities; provided, however, that this obligation sha-lll terminate no later than two years
after the date of entry of this Final Judgment and shall not require. Home Depot to alter its normal
retention policies (including but not limited to policies regarding backup tapes for électronic
documents). Nothing in this paragraph is intended to require access to or production of any
documents which are protected from disclosure by the attorney-client privilege, attorﬁey work
product doctrine, or any other applicable privileges, defenses, exemptions, or _immunitieé afforded
to Home Depot under law, nor does it waive any of the objections or 'defenses to which Hoﬁe Depot
would be entitled in responding to requests for documents made by subpoena or other formal legal

process or discovery.

17. INCORPORATION OF EXHIBITS

Each of the Exhibits is incorporated herein by reference.

/11
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18. MODIFICATION OF FINAL JUDGMENT -

This Final Judgment may be modified only upon written consent by the Parties hereto and

the approval of the Court as provided for by law.

IT IS SO ORDERED.

T
October 2, 2007
Dated:___ ,
Original signed by William F. Highberger
JUDGEOFT UPERIOR COURT
LOS ANGELFES £OUNTY SUPERIOR COURT
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EDMUND G. BROWN JR,, Attorney General [Exempt from fees pursuant to
of the State of California : Government Code Section 6103]
TOM GREENE : : '
Chief Assistant Attorney General '
THEODORA P. BERGER
Senior Assistant Attorney General
KEN ALEX
Supervising Deputy Attorney General
BRETT J. MORRIS, SBN 158408
DeputylAtté)mey Gefhxer'itl :
1515 Clay Street, 20" Floor ~
P. O. Box 70550 RECEIVED

Oakland, CA 946120550 |
Tglegfgﬁe s10y6222176 - AUG 1.7.2007

Fax: (510) 622-2270 | | DEPT. 32

Attorneys for Plaintiff,
People of the State of California

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF LOS ANGELES

. PEOPLE OF THE STATE OF CALIFORNIA, o
Case No.:
‘Plaintiff, |
v.

STIPULATION FOR ENTRY
OF FINAL JUDGMENT .

HOME DEPOT U.S.A,, Int., a Delaware (Section 664.6, C.C.P.) -

Corporation, and DOES 1 through 99,

. Defendants,

WHEREAS, the PEOPLE OF THE STATE OF CALIFORNIA (hereinafter “the People”)

22 L] have investigated compliance by Home Depot U.S.A., Inc. (hereinafter “Settling Defendant” or

“Home Depot”) with: (a) Chapters 6.5 and 6.95 of Divisior 20 of the California Health and
Safety Code; (b) Section 17200 et seq of the Business and Professions Code (c) California
Labor Code Division 5, Parts 1, 6, 7 and 11; (d) California Vehicle Code Division 11, Chapter
12; Division 12, Chapter 5; Division 13, Chapter 5; and D1y1s1ons 14.1, 14.7 and 14.8; and (e)
associated implementing regulations pertaining to each of the foregoing; all relating to handling,
disposal, spill, release, reporting, transportation, labefing, mﬁ;‘king, cleanup and any other

1 ,
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requirements relating to, arising out of or involving hazardoﬁs waste and/or hazardous materials,
In addition, the People have investigated compliance with Local, State and Uniform Fire Codes.

WHEREAS, Home Depot has cooperated with the People’s investigation and voluntarily.
produced docu£nents and provided extensive infomiation to the People. Since at least July 2005,
Home ]jepot has dedicated significant additional resources tow&ds,environmentai compliance
and has further enhanced its hazardous waste and hazarddus materials compliance programs.
Home Depot contends that its Handling Hazardous Materials program (hereinafter “HHM [I1”)
has been designéd to be a state-of-the-art program and includes policies and procedures that in
some cases are more stringent than applicable law.

WHEREAS, the People have engaged in settlement neéotiations with the S_ettlihg
Defendant prior to the initiation of litigation. In these negotiations, the People were represented
by the Attorney General of the State of California, the City Attorney of Los Angeles, and the -
District Attorneys for the Counties of Los Angeles, Monterey, Riverside, San Joaquin, and Santa
Clara. These offices were supported by the investigational effdrts of numerous prosecutorial
ofﬁces and local agencies throughout the State of California. '

WHEREAS the People and the Settling Defendant (hereinafier collectlvely referred toas
“the Parties” or individually as “Pa.rty”) have agreed to settle the matters under investigation and
the facts, causes of action, violations, and claims alleged in the Complaint filed in this matter
(collectively “Claims™), without litigation and by lodging this proﬁosed STIPULATION FOR
ENTRY OF FINAL JUDGMENT (“Stipulation”) an_ci a proposed PERMANENT INJUNCTION
AND FINAL JUDGMENT (“Finél Judgment”) simultaneously with the Complaint. The People
believe that the resolution of the Claims as set forth in this Stipulation and the proposed Final
Judgment is fair énd reasonable and fulfills the People’s ‘enforcement objectives, that no further
qction is warranted concerning the Claims except as provided pursuant to the Final Judgment,
and that thé proposed Final J ﬁdgment is in the best interest of the general public.

/11 |
/1
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1 INTRODUCTION |
- In this action, the People filed a civil COMPLAINT FOR PERMANENT INJUNCTION,
CIVIL PENALTIES AND OTHER EQUITABLE RELIEF (“Complaint”) in the Los Angeles
Superior Court against Settling Defendant. The Parties settle this action on the terms set forth 1n »
this Stipulation and request that this Coutt enter the proposed Final Judgment incorporating the
terms of this Stipulation. '

2. COMPLAINT -

The Complaint in this action alleges that the Settling Defendant engaged in conduct that
violated provisions of: (g) Chapters 6.5 and16.95 of Division 20 of the California Health and
Safety Code; (b) Seéﬁon 17200 et seq. of the California Business and Professions Code; (c)
California Labor Code Division 5, Parts 1, 6,7 and 11; (d) Caiiforpia Véhicle Code Divisibn 11,
Chapter 12; Division 12, Chapter 5; Division 13, Chapter 5; and Divisions 14 1, 14.7 and 14.8;
and, (¢) associated implementing regulations pertaining to each.of the foregoing; all relating to
handling, disposal, spill, release, reporting, transportation, labeling, marking, cleanup apd any
other requirements relating to, arxsmg out of or involving hazardous waste and/or hazardous

materials. In addition, the Compléint alleges violation of Local, State and Uniform Fire Codes.

1 A true and qdnect copy of the Complaint is attached as Attachment “A” to this Stipulation. The

facilities that are addressed by this Stipulation and the Final Judgment aie any and all facilities
that are or were owned, operatéd or acquired by Home Depot in the State of California as of the
date that this Stipulation is executed by all Parties, including but not limited to open, closed and '
acquired facilities (hereinafter “Covered Facilitiés”). The specific list of Covered Facilities
attached to the Complaint shall not be to the exclusion of other facilities that may have been
inadvertlentlyl omitted from the list, where the Parties agree in writing that an omitted facility
should be included. As to any facilities that have béen omitted, Settling Defendant shall provide
the foliowing to the People on a quarterly basis: (a) written notice of such additional facilities
after the omission comes to the attention of the Home Depot’s Store Support Center; and (b) to
the best of Defendant’s knowledge and belief, copies of any notices of violation and/or

governmental inspection reports applicable to such facilities that have been received by that

. 3
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facility since January 1, 2003. If, after thc‘People have had sufficient time in which to review the
alleged reason for the omission, and after Home Depot has established to the satisfaction of the
People that the omiséion was inadvettent, the Parties shall agree in writing that the additional
facility be included in the Final Judgment.
3. JURISDICTION

For purposes of this Stipulation and the Final Judgment only, the People and Sctfling
Defendant agree that the Superior Court of California, County of Los Angeles, has subject matter
jurisdictién over the matters aileged in this action and personal jurisdiction over the Parties tb. the

Stipulation and the Final Judgment.

4, SETTLEMENT OF DISPUTED CLAIMS

This Sﬁpulaﬁoh for Entry of Final Judgment is neither an admission nor a denial by
Settling Defendant regarding any issue of law or fact in the above-captioned matter or any

violation of any law. The Parties enter into this Stipulation pursuant to a compromise and

‘settlement of disputed claims, as set forth in the Complaint, for the purpose of furthering the

pui)lic interest. Settling Defendant waives its right to a hearing on any matter covered by the’
Complaint prior to the entry of the Final Judgment. The Parties agree that this Stipulation is not
admissible in ani/ proceeding involving non-parties to the Final Judgment. Settling Defendant
reserves the right, for pﬁlposeé of non-party proceedings, to deny thé issues of law and fact in the
Final Judgment and exhibits hereto, | |

5. PAYMENTS
5.1  Payment: Settling Defendant shall pay a total of Nine Million, Nine

Hundred Thousand Dollars ($9,900,000.00), which shall be allocated as follows:
a. Civil Penalties: Seven Million, Two Hundred and Fifty Thousand

Dollars ($7;250,000.00), to be disbursed as set forth in Exhibit B attached to the Final Judgment
b. Costs: One Million, Three Hundred Thousand Dollars

($1,300,000.00), as partial recovery of costs incurred by the People in connection with the

|| investigation of this matter, to be disbursed as set forth in Exhibit C attached to the Final

Judgment.
_ 4
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c.  Supplemeptal Brivironmental Projects: One Million, Three _
Hundred and Fifty Thousand Dollars ($1,350,000.00), to be applied to the projects as set forth in

Exhibit D attached to the Final Judgment.
5.2  Additional Envu'onmental Traiuing Programs. Plamtlff acknowledges

and confirms that prior to the entry of the Stlpulatlon in this matter, Settling Defendant provided
the funds to be contributed to the enyxronmental training programs described more fully in
Exhibit E attached to the Final Judgmenf. In the event that the Court does not enter th proposed
Final Judgment, these funds shall be returned to Settling Defendant, with any interest accrued.

5.3 Additional Obligations to Implement Environmenfal Commitments:
Settling Defendant shall adopt and implement the Additional Environmental Commitments
described more fully in Exhibit F attached to the Fmal Judgment.

54  Procedure for Payment. Setiling Defendant shall satisfy its payment .
obligations to the People under Paragraphs 5.1 and 5.2 as follows:

a. The disbursement of all of the payments to be made by Settling

Defendant to the People pursuant to Paragraphs 5.1 and 5.2 of this Stipulation and the Final |
Judgment shall be the responsibility of a Payment Administrator who has been designated by the
People The Payment Administrator is David J. Irey, Deputy District Attomey for the San -

Joaqum County District Atiorney’s Office.
b. The payments required of the Settling Defendant pursuant to

|| Paragraphs 5.1 and 5.2 shall be made by certified or cashier’s checks or wire transfer to the

Payment Administrator. All payments made by check shall be delivered to the fdllowing

address:

San Joaquin County District Attorney’s Office
Attention: David J, Irey

222 E. Weber Avenue, Room 202

Stockton, CA 95202

~ In the alternative, payments may be made by wire transfer and such transfers
shall be electronically transmitted to an account and routing number as directed in writing by the

People to Settling Défendant following the entry of the Final Judgment.

vy

b} .
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c. Settling Defendant shall deliver to the Payment Administrator the
afofemenﬁdned payments set forth in Paragraph 5.1within twenty (20) days of the Couf_t’s enfry of
the Final Judgment. In the altemative, payment may be made by wire fransfer and such transfers
shall be electronically transmitted to an account and routing number as direct_ed in writing by the
People to Settling Defendant within twenty (20) days fdllowing the entry of tﬁe Final Judgment, The
H dement Administrator shall be résponsible for disbursing the settlement funds to the enﬁﬁes
identified in Exhibits B, C, D, and E in accordance with the terms of the Final Judgment and
-applioable Exhibits. -

d. A photoc;opy of all of the payments made by Settling Defendant
pursuant to Paragmph§ 5.1and 5.2 (or eléctronic confirmation of the wire transfef) shall be sent, at
the same timé that they are delivered or transferred for payment, to ecach of the People’s -
representatives identified in Paragraph 8,

6. PERMANENT INJUNCTION
Subject to Paragraph 16.2 of the Final Judgment and pursuant to pfovisions of Health and

Safety Code sections 25181 and 25516.2, Business and Professions Code section 17203, and the
Court’s equifable powers, Settling Defendant shall undertake the following actions related to: (a)
Covered Facilities that have not been permanently closed as of the date of entry of the Final
Judgment by the Court; and, (b) any newly constructed facilities that Settling Defendant shzill-open
.after entry of the Fihal Judgment. The Permanent Injunction shall not apply to: (a) any facility that
Settling Defendant may acquire after entry of the Final Judgment; or, (b) any facility once it has been
closed and no hazardous material or hazardous waste remains at the prexhises. Any violation of the
Permanent Injunction required by the Final Judgment shall be considered separate and in addition
to any violation of the statutory or regulatory réquiréments.

61 Licensed Hazardous Waste Haulers: Settling Defendant shall only engage
1in the transportation of hazardous waste, or transfer custody of hazardoﬁs waste for transport to
hazardous waste transporters, in compliance with Section 25163 of the Caﬁfomia Héalth and Safety
Codé. |
"

6
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62 Certiﬁcat;ion of Haz_ir_dqus Waste Progra'm: Within 30 days of entry of
the Final Judgmént by the Court, and anhually thereafter for the dmaﬁon of the Permanent:
Injunction, Setﬂing Defendant shall suﬁmit a certification to the.Peoplc that anHHM I Program,
or an equivalent program to that attached as Exhibit G to the Final J udgment (filed under seal), has
been adopted and administered for the duration of the year at each of the Covered Facilities that

contain or generate hazardous materials or hazardous waste in the State of California. In addition,

Settling Defendant shall provide an annual certification to the People beginning on the same date as _
|l the other certifications required hereunder in 2008, and continuing through the duration of the

Permanent Injunction, that Settling Defendant has reviewed the HHM III or equivalent program and
has updated that program to address intervening changes in applicable California laws relating to
hazardous waste. As used in this paragraph, “equivalent program” sha-lllmean a program that
abhieves equivalent compliance with the HWCL in all material respects. For the duration of the
Permanent Injunction, at the close of each quarter of each year Settling Defendant shall provide in -
accordance with the notice provisions of Paragraph 8 a copy of the most current version of the

programs adxmmstered pursuant to this paragraph. The copies prov1ded shall be electromcally red-

Tinedto specifically 1dent1fy any additions or dele_tlons made to each program as compared to thelast

version of that program provided to the People.
6.3  Certification of Document Retention: Within 30 dajfs of entry of the Final

Judgment by the Court, and annually thereafier for the duration of the Permanent Injunction, Settling

‘Defendant shall submita certification that, to the best of Settling Defendant’s knowledge and belief,

California governmental notices of vioiations and inspection reports (collectively “Inspections™)
reléting to the violations alleged in the Complaint that are received by a Covered Facility or the Store
Support Center of Home Depot, and any associated responsive correspondence (“Responses”), have
been retained by Settling Defendant. True and wﬁeot copies of such Inspections and Responses,
and all attachments thefeto, shall be provided on a quarterly basis to the San Joaquin County District
Attorney’s Office and to the California Attorney General’s Office. | |
_ 6.4  Hazardous Waste Training: Settling Defendant shali ‘maintain and
administer a program to provide training to such employees in California as are fequjred tobe traineci
.
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|l in hazardous waste maﬁagemcnt’ procedures pursuant to California Health and Safety Code section

25123.3(h) and any other regulations applicable vto the Covered Facilities, and shall maintain
documentation of such training as provided under that program for the duration of the Pennanént :
Injunction. Settling Defendant contends that as of the date of the entry of this Stipulation, the
Covered Facilities qualify as small quantity generators or conditionally exempt generatoi's and that -
at the time of the entry of this Sﬁpulaﬁon'uaining for large quantity generators is not required for
the Covered Facilities.

6.5 Hazardous Materials haining: Settling Defendant shall maintain and
administer a pro gram to proﬁde training to such employees m California as are reqﬁﬁed to be trained
in hazardous rﬂateﬂals handling préccdures pursuant to California Health and Safety Code éegtion
25504 and all other training requirements pursuant to Chapter 6.95 and its implementing regulations
applicable at the Covered Facilities, and shall maintain documentation of such training as provided
under that program for the duration of the Permanent Injunction. ‘ -

6.6  Hazardous Waste Transport Containers: Settling Defendant shall maintain
and administera corporate polidy that requifes hazardous waste transporters that transport hazardo us
waste from Covered Facilities for off-site dispbsél to use Deparhﬁent of Transportation-approved.
containers, in accordance with Title 22 of the California Code of Regulations, section 66262.30.

6.7  Fire Code Program: |

| a, Except as provided in subdivision (c) of this Paragraph, prior to the
execution of the Stipul_atibn for Entry of Final Judgment, Settling Defendant shall provide to the -

1 People a proposed Fire Code Program that has been déveloped to comply with applicable Local,

State, and Uniform fire codes (hereinafter “the fire codes”). Settling Défendént shall adopt and begin.
to administer this Fire Code Program at all Covered Facilities that are “Home Depot” branded retail
stores prior to the entry of the Final Judgment by the Court. At all Covered Facilities that are not
“Home Depot’;- branded retail stores, Settling Defendant shall deliver.' to each facility a
commumication that requires each facility to comply with £he fire codes prior to the entry of the Final
Judgment. Settling Defendant shall de&e’lop an enhanced version of the existing fire code procedures

(an “interim Fire Code Program”) and adopt and begin to administer the interim Fire Code Program

8
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at all Covered Facrhtles that are not “Home Depot” branded retail stores by September 15, 2007

Settling Defendant then shall promptly review and evaluate comphance w1th the fire codes at all
Covered Facilities that are not “Home Depot” branded retail stores to identify whether any
modifications to the interim Fire Code Program may be necessary. Settling Defendant shall adopt

and begin to administer the revised Fire Code Program at all Covered Facilities that are not “Home

| Depot” branded retail stores by Januery 15,2008. Asused in this paragraph, “equivalent program”

shallmeanaprogram that achieves equivalent compliance withrthe fire codes in all material respects. -
b. Settling Defendant shall initiate the process of applyrng for any
variances or opinions from the State Fire Marshal relatmg to the issues described in Exhlbrt H,
attached to the Final Judgment, within 60 days after entry of the Final Judgment and thereafter
promptly exhaust all administrative and/or legal remedies relating to such variances.
'. c. _ ThePeopleshallnotpursue any violations of the Permanent Injunction
against Settling Defendant based on any alleged violation or penalty relating to the is'sue_s #3,7,and

8 identified in Exhibit H attached to the Final Judgment through and until October 15, 2007, and

issues # 1, 2, 4 5, and 6 identified in Exhibit H attached to the Final Judgment through and until

November 30, 2007. However, this exclusron shall not apply to any release or incident mvolvmg_. '
an imminent risk of death, serious bodily injury, explosion, or fire. Settling Defendant may provide
notice of the Final Judgment to any Certified Unified Program Agency (“CUPA”) and local fire .
department in California at the time of execution of the Stipulation to the Entry of Final Judgment
by the Parties, and mey request that any agency.provid'e comments or objections. If a local-\ilire
department pursues any enforcement action relating to violations of the fire codes alleged to have

occurred prior to October 15, 2007 and November 30, 2007, as ap_plicéble, Settling Defendant may

|| notify the relevant agency of this Stipulation to the Entry of Final ifudgment.

d By January 15, 2008, Settlmg Defendant shall submit a certrﬁcatron
to the People that Setthng Defendant has adopted and is admrmstermg a Fire Code Program in the

State of California at all Covered Facilities that are subj ject to the fire codes. For the duration of the

'Permanent Injunction, Settling Defendant also shall annually submita ceitification to the People that

Settling Defendant administered for the duration of the previous year the Fire Code Program in the

9
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State of California at all Covered Facilities that are subject to the fire codes. As used in this
paragraph, “Fire Code Program” shall mean a program that achieves equii'aleﬁt compliance with the
fire codes in all material respects, For the duration of the Permanent Injunction, at the close of each
duarter of each year Settling Defendant shall provide in accordance with the notice provisions of
Paragraph 8 a copy of the most current x;ersion of the programs administered pursuant to this
paragraph. The copies providedshall be electronically red-lined to spcciﬁcally identify any additions
or deletions made to each program as compared to the last version of that program provided to the
People.

7. MATTERS TO-BE COVERED BY THE FINAL JUDGMENT

| 7.1  This Stipulation and the er.m'y of the Final Judgment shall be a final and
‘binding resqluﬁén and seﬁleﬁcnt of all Claims that havé been alleged, or Claims that.could have
been asserted within the scope of the allegations set forth, in the Complaint in this matter up until
execut'ionb of this Stipulation by the Parties, according to Stamtc, regulation, or ordinance by or
through the People of the State of California (“Covered Matters”), against Settlixig Defendant and

_' its subsidiaries, affiliates and corporate parents, and each of their affiliates and parents, Covered

Faciiitics, successors, heirs, assigns, and their respective officers, directors, partners, employees,
agents, representatives, property owners, and faci]ity operators (“Eﬁﬁties Covered by Settlement’).
The People further covenant not to sue the Entities Covered by Settlement for any Covered Matter.
Except as éxpressly provided herein, each Party shall bear its own attorneys’ fees and costs.

In the event that litigation. is filed by an eﬁﬁty which is not a party to this
action against one of the Entities Covered by Settlement based upon Claims alleged in the
Complaint, orwhich could have beeﬂ assenea based on the Clainis alleged inthe Complaint,‘Settling
Defendant shall notify the People within thirty (30) days of service of such litigation on Settling
Defendant. If the People determine that the subsequent iitigation is barred by the principles in this
paragraph, the People will not oppose Settling Defendant in arguing that the subsequent litigation
is barred by the principle of res judicata. No language in this paragraph nor any language in
paragraph 6 will preclude Settling Defendant from asserting in any subsequent litigation any and all
légal and equitabic defenses régardjng compliance with any provision in the Final Judgment or the

10
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laws or regulations cited in the Final Judgment or cited in the Coxﬁplaint, including, but not limited:
to, res judicata. -

7.2  The provisions of Paragraph 71 are effective as of the date of the entry 6f the
Final Judgmént but thg continuing effect of such provisions is expressly conditioned on Settling
Defendant’s ﬁxllvpayment of thg civil pgn}.ilty, costs.and other comnﬁitm_ént of payments speciﬁed in.
Paragraphs 5.1, 5.2, and 5.3 of the Final Judgment.

7.3 = Paragraphs 7.1 and 7.2 have no effect on the ability of the People to enforce
the terms of the Final Judgment, or to pursue or file a sei)arate or additional action for any
subsequent violation of statutory or regulatory requirements. The Parties intend that the Court
retainé exclusive jurisdiction to address any future claims for injunctive ré_lief, penalty assessment
or other relief for the Covered Facilities against Settling Defendant arisiﬁg from or related to any
alleged or actual violations of the Final TJudgment.

7.4  Any violations of law, statute, regulation or ordinénce, if any, by Settling
Defendant which are not based on Claims alleged in the Complaint, or are not addressed as a
Covered Ma&e_r in the Final Judgment, or which occur or exist after entry of the Fmal Judgment is
fully executed, are not resolved, settled or covered by tﬁis Stipulation or f:he Final Judgmcnt'

7.5  Settling Defendant covenants not 0 sue or pursue any civil or administrative |

claims against the People or agencies of thc State of California, or any counties of the State of

)| California, or any Fire department oragency, orany Certified Unified Program Agency, Partmpatmg

Agency or Unified Program Agency as those terms are defined pursuant to California Health and
Safety Code, section 25281, subdivisions (d)(1), (2) and (3) (collectively “Agencies"),lor_ their-
officers, employees, representatives, agents or attorneys, arising out of or rélafed to any matter
expressly addressed by this Stipulation or the Final Judgment; provided, however, that if any
Agencies initiate claims against Settling Defendant, Scttling Defendant reserves any and all rights |
to pursue any and all rights, claims, demands and defenses against such Agencies.

7.6  Notwithstanding any other provision of the Final Judgment, any claims or

{l causes of action arising out of past or future releases, spills, leaks, discharges or disposal of

[l
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hazardous wastes or hazardous substances caused or contn'butedvto by Settling Defendant that may

have occurred or may occur at a location that is not a Covered Facility for:

a, performance of cleanup, corrective action or response action;
b. ~  criminal penalties, civil penalties, damages, injunctive relief; or,
c. recovery of response costs,

are not resolved by the Final Judgment, and such claims or causes of action, if any, are reserved by
the People of the State of California; provided, however, that this exclusion does not‘ apply to any
matter asserted against the Settling Defendant arising out of or relating to.the handling, disposal
and/or transportation of hazardous materials and/or waste by EI, Slate, the 3E Cotnpany, Estes
Trucking Company (“Estes™), Exel, and any subsidiary, affiliate, or agent of these foregoing entities. -
The Parties agree that nothing in this.Paragraph 7.6 is intended to restrict or limit the scope of the
release for Covered Facilities as set forth in Paragraph 7.1. B |

7.7 Except as provided by the Final Judgment, the Parties reserve the right to
pursue any claims not related to Covered Matters and any defense to such claims (“Reserved
Claims). | -

7.8  In any subsequent action that may be brought by the People to enforce any
Reserved Claims or claims otherwise excluded from this settlement, Settling Defendant will not
assert, plead or raise against the People in any fashion any defense or avoidance claiming that such
failure to bring such claims as part of this action constitutes claim-apﬁtﬁng, laches or aﬁy other lack
of timeliness. This Paragraph does not affect any statute of limitations, if any, wlnch may be
applicable to any Reserved Claims or clalms otherwise excluded from this settlement.

7.9  Anyeventthatis beyond the control of Settling Defendant and that prevents
Settling Defendant from timely performmg any obligation under Section 6 of the Final Judgment,
despite Settling Defendant's best efforts to fulﬁll the obligation, is a “force majeure” event, The
requirement that Settling Defendant exercise “best efforts to fulfill the obligation” _includes the
requirement that Settling Defendant use Settling Defendant's best efforts to anticipate any potential
force majeure event and use best efforts to address the eﬁects of any potential force majeure event
(1) as it is occurring, and (2) following the force majeure event, such that the delay is minimized to

_ 12 .
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1[| the greatest extent possible. ‘“Force majeure” does not iﬂclu_dc Settling Defendant's financial

2 || inability to fund or complete the obligation.

3 8.  NOTICE
4 Al submissions and notices required by the Final Judgment shall be sedit fo: -
5 || Plaintiff: |
6 Brett J. Morris, Esq.
Deputy Attomey General.
7 Oftice of the Attorne ey General
1515 Clay Street, 20" Floor
8 P.0.Box 70550 =
Oakland, CA 94162-0550
9 Brett.Morris@doj.ca.gov
10 and to:
11 David J. Irey, Esq.
Supervising Deputy District Attorney
12 : San Joaquin County '
_ ~ San Joaquin County Courthouse
13 222 East Weber Avenue, Room 202
Stockton, CA 95202
14 david.irey@sicda.or
15 || Settling Defendant;
16| Celia J. Peressini, Esq.
' ’ . Senior Corporate Counsel
17, : The Home Depot U,S.A., Inc.
: Store Support Center
18 2455 Paces Ferry Road, Bldg. C-20
Atlanta, GA 30339
19 Celia_Peressini@homedepot.com
20 and to:
21 Debra S. Belaga, Esq.
O’Melveny & Myers LLY
22 - 275 Battery Street
_ _ San Francisco, CA 94111
231 dbelaga@omm.com
24 Any Party may change the contact person or the address for purpose of notices to that Party

25 || by specifying a new contact person or address in a notice deﬁvcred in writing to the person to whom
26 || notice shall be provided under this Paragraph. . All nbtices and other communications required or
27 || permitted under the Final Judgment that are addressed as providéd in this Paragraph are effective (i)
28 || upon delivery if delivered pefsonally or by overnight mail, (ii) ﬁve (5) days following deposit in the

13
Stipulation for Entry of Final Judgment




© o W AN L A W

B S T S B N S O T SR ST
® N A h R W BN =S b Qa ad RO RS

c C

United States méil, posfage prepaid, if delivered by mail; or, (iii) the day that electronic mail is sent
if sent before 5 p:m. to the electronic mail addresses of the designated recipients for notice
cbncurrent with sending the notice by qunﬁght mail. _ | |

9.  NECESSITY FOR WRITTEN APPROVALS

All approvals and decisions of the People regarding any matter requiring approval or decision

of the People under the terms of this Stipulation shall be communicated in writing to Settling
Defendant, No informal oral advice, guidance, suggestions, or comments by employees or officials

of the People regarding submissions or notices shall be construed to relieve Settling Defendant of

its obligaﬁons under the Final Judgment. All approvals and decisions of Seftling Defendant

regarding any matter requiring approval or decision of Settling Defendant which are required to be

-communicated to the People under the terms of the Final Judgment shall be communicated in writing

«to' the People.
10. . EFFECT OF FINAL JUDGMENT -
Except as expressly provided in the Final Judgment, nothing in this Stipulation is intended

nor sﬁall it be construed fo preclude the People or any state agency, department, board or entity, or

-any county, or‘ any Certified Unified Program Agency, Participating Agency, Unified Program.

| Agency or any other local agenéy from exercising its authorify under any law, statute, or regulation

at the Covered Facilities of any other facility addressed or identified in the Final Judgment. Except
as expressly provided in the Final Judgment, Settling Defendant retains all of its défenses to the |
iexercise of the authority by any of the aforementioned agencies or entities.

11, PLAINTIFF IS NOT LIABLE

" The Plaintiff shall not be liable for any injury or damage to persons or property resplting from
acts or omissions by Settling Defendant, its directors, 6fﬁcers, emplbyees, agents, representatives
or contractors in carrying out activities pursuant to the Final Judgment, nor shaﬁ the Plaintiff be held
as a party to or guarantor of any contract entered into by Settling Defendaﬁt, its.directors, officers,
'employee_s, agents, representatives, or contractors in carrying out activities requiréd pursuant to the
Final Judgment, |
111
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12. NO WAIVER OF RIGHT TO ENFORCE
» The failure of the People to enforce any provision of the Final Judgment shall neither be
deemed a wéiver of such provision nor in any way affect the validfty of thé Final Judgment, The |
failure of the People to enforce any such provision shall not preclude it from later enfbrcing the same
or any other provision of tﬁe Final I_fudg‘ment. No oral advice, guidance, suggesﬁons, or comments
by employees or officials of any Party regarding matters covered in the Final Judgmeﬁt shall be
construed to relieve any Party of its obligations required by the Final Judgment. | |
13. REGULATORY CHANGES
Nothing in the Final Judgment shall excuse Settling Defendant from meeting any more

suingent}equirements Whiqh may be imposed hereafter by changes inapplicable and legally binding

legislation or regulations.

14. APPLICATION OF FINAL JUDGMENT

The Final Judgment shall apply to and be binding ui)on Plaintiff, Settling Defendant, and the
successors or assigns of each of them; provi'ded,u however, that Paragraph 6 shall not apply to a
Covered Facility that is sold or otherwise transferred to-a person or entity that is notassociated with
Settling Defendant.

15. AUTHORITY TO ENTER STIPULATION

Each signatory to this Stipulation certifies that he or she‘is ﬁllly authorized by the Party he -
or she represents to enter into this Stipulation, to execute it on behalf of the Party represented, and
to legally bind that Party. '

16.  CONTINUING JURISDICTION o

16.1 The Coiut shall retait continuing jurisdiction to enforce the terms of the Final
Judgment and to address any other matters arising out of or regérding the Final Judgment. “The -
People may move the Court to enjoin Settling Defcnd_ant from any violationj of any provision of the

Final Judgment. The Péu‘ties shall meet and confer prior to the filing of ahy motion relating to the

‘Final Judgment, any dispute regarding Settling D efendant’s compliance with any requirement ofthe

Permanent Injunction, or any dispute regarding Settling Defendant’s administration of the HHM I

or Fire Code Programs, and the Parties shall negotiate in good faithin an effort to reéolve-any dispute

) 15 ,
Stipulation for Entry of Final Judgment




MO 00 N A th A WO

NN NDONONON N D '
m\,o\ugup_‘B\"é;SE-G-KE-SEE

without judicial intervention. If the Parties are unable to resolve a.dispute during meet and confer
discussions, either Party may move the Court secking a resolution of that dispute by the Court. Any
Party may invite any interested third party state or local _govermnentél entity or agency to participate

in any meet and confer discussion, and with the Court’s consent, to participate in any court

proceeding under this paragraph. Settling Defendant reserves its right to set forth any defenses to

alleged violations, and the People reserves its rights to respond to any alleged defenses, before the:
Court. ‘

| 16.2 At"ény time fifty-eight (58) months after the date of entry of the Final
Judgment by the Court, any Party may provide notice to the Court (which shall be served on all
Parties) that the Permanent Injlinction provisionsof Paragraph 6 of the Fmal Judgmehf should expire
and have no farther force or effect (“Notice of Termination™). The Permanent Injunction pfovisions

of Paragraph 6 will be of no further force or effect sixty (60) days thereafter, unless the People file

|| a motion contesting the expiration of the Permanent Injunction provisions of Paragraph 6 within

|| forty (40) days of receipt of the Notice of Termination. With the Court’s consent, this motion filed

by the People shall be set for hearing no later than sixty months (60) months after entry of the Final

Judgment by the Court. In any event that such a motion is filed, none of the contested injunctive

' provisions of Paragraph 6 will terminate pending the Court’s ruling on the motion. The Peopig

reserves its rights to contest termination exclusively on the grounds that Settling Defendant has not
substantialiy complied in material respects with the injunctive provisions of Paragraph 6 or has not
been reasonably diligent in administering a HHM 1T ProgramoraF iré Code Program, and to offer -
any evidence relevant to such motion. Settling Defendant reserves its rights to respond on any
ground raised in this motion and to offer any evidence relevant to such contésting motion filed by )
the People. The provisions of the Permanent Injunction in Paragraph 6 will expire and be of no
further force or effect unless the Court (upon consideration of the Parties’ pleadings and arguments,

ifany) determines that the expiration of the provisions would not be in the interest of justice, because

| the Settling Defendant has not substantially cbmplied in matérial respects with the injunctive

provisions of Paragraph 6 or has not been reasonably diligent in administering a HHM III Program

oraFire Code Program. The termination of any of the Permanent Injunction prévisipns of Paragraph

: 16
_ Stibulation for Entry of Final Judgment




-

NN D v N o ‘
_mq-mm-&wsﬁgggza'&:aﬁ:g

- D - N Y S NG JY O

6 shall have no effect on Settling Defendant's obligation to comply with requirements imposed by

statute, regulation, ordinance, or law. .
17. NON-DISCHARGEABILITY OF OBLIGATIONS

Any payments required by Settling Defendant pursuant to the Final Judgment are riot
dlschargeable in bankruptcy. | | -
18. ABILITY TO INSPECT AND COPY RECORDS AND DOCUMENTS

On reasonable notice and subject to all of the defenses Settling Defendant would have to
requests for documents made by subpoena or other formal legal process or discovery employed by

the People, the following duly authorized representative of the undersigned offices shall be permitted

to itispect and copy such records and documents in the possession of Settling Defendant as may be

reasonably necessary to determine whether Settling Defendant is in compliance with the terms of the
Final Judgment: David J. Frey of the San Joaquin County District Attorney’s ’Ofﬁ;:e, and Brett J.
Morris of the California Attorney General’s Office. Nothing in this paragraph isintcnded to require -
access to or production of any documents which are protected from productlon by the attomey-chent )
privilege, attorney work product doctrine, or any other apphcable privileges, defenses, exemptlons

or immunities afforded to Settling Defendant under law. Settling Defendant shall retain for a

minimum of three (3) years the following documents, regardless of whether Settling Defendant or

acontractor prepares the document: manifests, shipping documents, inspections forms, sweep logs,
and records of attendance pertaining to training, as required by the procedures of HHM IIIL
However, the Parties agree that Settling Defendant may not be deemed in violation of this Paragraph

1|18 for failure to maintain such records unless Settling Defendant fails to exercise reasonable

diligence in administering this record retention requirement. Except as described in this paragraph
and in Paragraph 6, nothing in this paragraph is intendéd to requir'_e Settling Defendant to keep any
records beyond the Settling Defendant’s normal records retention requirements, inclﬁding bﬁt not
limited to policies regarding backup tapes for electronic documents. |

19. CERTIFICATION | |

Whenever the Final Judgment requires the certification by the Settling Defendant, such

certification shall be provided by a Settling Defendant representative at amanagerial level in charge

: . 17
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of environmental compliance matters, or by an officer of the corporation. Each certification shall

read as folows:

To the best.of my knowledge, based on information and belief and after rea'sonablé :

investigation, I certify that the information contained in or accompanying this

submission is true, accurate, and complete. I am aware that there are civil and

- criminal penalties for submitting false information.

20. ENFORCEMENT OF FINAL JUDGMENT

In the event that a Party brings an action to enforce any of the terms of the Final Judgmeht,
the prevailing Party shall be entitled to its reasonable costs, including .attbmey’s fées and costs,
including any costs for expert witnesses or other costs. '

21. PAYMENT OF LITIGATION EXPENSES AND FEES

Settling Deferidant shall pay its own attorney’s fees, expert witness fees and costs, and all
other costs of litigation and investigation incurred to date,

22.  INTERPRETATION
This Stipulation and the Final ;Iudgment shall be deemed to have been drafied equally by all

Parties hereto. Accordingly, the Parties hereby agree that any and all rules of construction to the
effect that'ambiguity is construed against the draﬁiﬁg Party shall be inapplicable in any dispute:
concerning the terms, meénixig, or interpretation of the Final Judgment.

23.  COUNTERPART SIGNATURES |

This Stipulation may be executed by the Parties in counterparts, and when a copy ié signed
by an authorized representative of each Party, the c;ountelparts of the Stipulation shall be effective
as if a single docurhent were signed by all Parties.

24, COOPERATION BY SETTLING DEFENDANT

It is the intention of Settling Defendant to cooperate with the People in a’ddxéssing potential
violations of environmental iaws by EI, Slate, the 3E Company, Estes, Exel, and any subsidiary,
affiliate, or agent of these foregoing entities. Settling Defendant agrees that, at the People’s
reasonable request and upon reascnable noﬁce, Settling Defendant will provide documents in
Settling Defendant’s possession or control fo the People foruse as evidence in potential legal actions

against EI, Slate, the 3E Company, Estes, Exel, and any subsidiary, affiliate, or agent of these

_ 18 ,
B  Stipulafion for Entry of Finat Judgment




A

W 0 N N Tt s W

10
11

12

13

14

15|
16|
17
18
19
20
21
22
23
24
25
26

27
28

fofe‘going entities; providéd, however, that this obligation shall terminate nb latef than two years.
after the date of entry of the Final Judgment and shall not require Settling Defendant to alter its
‘normal retention policies (including but not limited to policies regérding backup tapes for electronic
documents). Nothing in this paragraph is intended to require acceés to or producﬁon of any
documents which aré protected from disclosure by the attorney-client privﬂege, attorney work
product doctrine, or any other applicable priyile'ges, defenses; exemptions, or immunities afforded
to Settling Defendant under law, nor does it waive any of the objections or defenses to which Settling
Defendant would be entitled in responding to requests for documents made by subpoena or other
formal legal_ process or discovery. » ‘

25. IN COR?O_RATION OF EXHIBITS

Each of the Exhibits is incorporé.ted herein by reference,

26. ENTRY AFTER NOTICED MOTION _ _

This Stipulation for Entry of Fiﬁal Judgment shall be brought before the Court for approval
on noticed motion and the Court shall Be ;equested to make a faii_neés determination in order to
ensure that the Final Judgment is fair and in the publié interest, By entering this Sﬁpulétion, the
Parties represent to the Court that the Entry of the Final Judgment results in a full, fair, and final
resolution of tﬁe Claims which were or céuld have been raised in the Complaint based on the Claims
alleged therein. Settling Defendant has i@dicated that it may provide written notice of the proposed
settlement to étate, county, municipal, and local officials with authority to bring any claims which
are designated in Paragraph 7.1 as matters covered by the Final Judgment. Settling Defendant
fepresents that if such notice is provided it will include a complete copy of the Final Judgment, the
moving papers in support of the motion for entry of the Final Judgmenf; and will specifically recite
the terms of Paragraph 7.1, | |

27. INTEGRATION

This Sﬁpulaﬁon constitutes thé enti;e agreement bctwceq thé Parties and may not be

amended or supplemented except as provided for in the Final Judgment.

1
11
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28. MODIFICATION OF FINAL JUDGMENT

p—t

The Fmal Judgment may be modified onlyupon wntten consent by the pames hereto and the

o
<o

N
u .

N
2

3 approval of the court as provided for by law.
41 )
5| IT IS SO STIPULATED.
6 || FOR THE PLAINTIFF:
. A .
.. :
August 13, 2007
9 || Dated: _ EDMUND G. BROWN JR., Attorney General
of the State of California -
10 TOM GREENE
Chief Assistant Attorney General -
11 THEODORA P. BERGER
Senior Assistant Attomey General
12 KEN.ALEX
. Supervising Deputy Attorney General
13 .
14
15
16 ~ Original signed by Brett J Morris
' BRETT J. MORKIS
17 Deputy Attorney General
Attorneys for Plaintiff -
18 People of the State of California
19 |
~ August 13, 2007 '
21 || Dated: ROCKARD J. DELGADILLO, City Attorney
' of the City of Los Angeles
22
24 _
95 Original signed by Rockard J. Delgadillo
ROCKARD J. DELGADILLO, City Attorney
26 of the City of Los Angeles '
28
20 _
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Dat

Dated:

ed:

ted:

August 13, 2007

el

August 13, 2007

August 13, 2007

STEVE COOLEY, District Attorney

of the County of Los Angeles
STANLEY P. WILLIAMS

Assistant Head Deputy District Attorney
DANIEL J. WRIGHT

Deputy District Attorney

A ” 2 ‘
Original S|gned by Danlel J. Wright

DANIEL 1.3 IGHTZ
Deputy District Attorney

DEAN D, FLIPPO District Attorney

of the County of Monterey
MATT BOGOSHIAN.
Deputy District Attorney

Original signed by Matt Bogoshian

MATT BOGOSHIAN
‘Deputy District Attorney

ROD PACHECQ, District Attorney

of the County of Riverside
DEENA M. BENNETT

Supervising Deputy District Attorney
STEPHANIE B. WEISSMAN

Deputy District Attorney

Original signed by Stephanie B. Weissman

STEPHANIE B. WEISSMAN
Deputy District Attorney
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'Dated:

-

August 13 2007
Da ed: g .

Dated: August 13, 2007

FOR THE SETTLING DEFENDANT:

August 14, 2007

Approved as to Form:

Dated: August 13, 2007

C

'JAMES P. WILLETT, District Attorney

of the County of San Joaquin
DAVID J. IREY o
Supervising Deputy District Attorney

Original signed by David J. Irey

.'D?ZF].IIREY ) [
Sepervising Depyty District Attomey

DOLORES A. CARR, District Attorney
of the County of Santa Clara

JOHN FIORETTA

Deputy District Attorney

Original signed by John Fioretta

JOHN FIORETTA
Deputy District Attorney

Original signed by George Sherman

GEORGE SHERMAN
Senior Vice President - Operations
The Home Depot U.S.A., Inc.

O’MELVENY & MYERS LLP
By:

Original signed by James R. Asperger

JAMES R, ASPERGER
Attorneys for Defendant
The Home Depot U.S.A., Inc.
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